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In the light of the declaration of State of Emergency in the 
Dominican Republic by Decree No. 134-20, dated March 19 
of year two thousand twenty (2020), which provides 
restrictions on the freedoms of transit, association and 
assembly following the recommendations of the World 
Health Organization (WHO) for preventive isolation to 
contain the spread of COVID-19, has caused the impossibility 
for individuals and companies to comply with a number of 
contractual obligations and it is necessary to review the 
contractual relationship between the parties involved.   
 
In this sense, the State of Emergency is defined by our 
Constitution in Article 256 as that pronounced when events 
“(..) occur that seriously or threaten to disturb the economic, 
social, environmental order of the country seriously and 
imminently, or that constitute a public calamity, as is the 
case of the pandemic that currently threatens us, for 
conceiving itself as an inevitable fact that has affected the 
economic order on a global scale, imposing obstacles in 
international trade, disrupting industrial relations, 
hampering trade at the local level, among others. 

Thus, it is appropriate to assess the importance of force 
majeure clauses in contracts, allowing the parties involved to 
excuse the fulfillment of some or more of their obligations, 
resuming their actions once the circumstances that 
originated the cease.  
 
In accordance with the above, the article 1148 of the Civil 
Code from the Dominican Republic has stipulated for this 
cases the following: Damages do not proceed, when as a 
result of force majeure or fortuitous case, the debtor was 
unable to give or do what he is obliged to, or has done what 
was forbidden to him. 
 
In this sense, the quoted article establishes that the party 
who does not commits such obligation is prevented from a 
dispute following a breach caused by a force majeure event, 
unloading the party who is in breach, or collecting 
compensation in this regard.  However, in view of the 
possibility that the potential non-compliance party rests on 
an obligation constituting the subject matter of the contract, 
this being the element on which the convention revolves, and 
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thus implying the invalidity of the convention because it 
lacks one of the essential conditions for its conclusion.  
 
Considering the aforementioned, it is advisable to agree on a 
force majeure clause in which the methods of invocation of 
the force majeure are agreed, causes that could be 
constituted as such and its possible consequences, with a 
view to preserving the contractual relationship by prevailing 
beyond the circumstances led to the alteration. In addition, 
it is important that these circumstances be identified with 
some mechanism according to the nature of the obligations 
with the aim of reducing the economic impact of non-
compliance obligations; may be a temporary suspension of 
the contract until the circumstance of force majeure ceases, 
the distribution of the losses caused, the fixing of a recovery 
period after the reactivation of the contract, among others. 
 
In existing contracts that were signed before the current 
situation was presented, both agreed clauses could be 
invoked as provided for the fortuitous case or force majeure, 
as well as the Theory of Unforeseen Events. 
 
The Theory of Unforeseen Events differs from the fortuitous 
case or force majeure because the obligation agreed in the 
former does not need to be fulfilled, whereas in the latter two 
it is a requirement that it consists of an impossibility. Each 
of these clauses seeks to protect contractors from different 
situations, whether the agreed obligations are impossible to 
fulfil or that their fulfilment causes a substantial economic 
disadvantage by an unforeseeable and unavoidable change in 
the circumstances surrounding the contract. These clauses 
governing obligations on special occasions, such as the one 
currently presented to us, where in some cases the 
performance of the contract is suspended, in others the 
contract is terminated, and in others the obligations of the 
contract are modified, in order to restore the balance 
between the parties. 
 
The Theory of Unforeseen Events, it is manifested by the 
clause known as rebus sic stantibus, which means "where 
things are like this", allows the modification or judicial 
decision of a contract for alteration of the circumstances that 
were taken into account at the time of its conclusion, 
provided that: (a) those new circumstances are 
unpredictable and, b) have resulted in a breakdown of the 
balance between the contracting parties which makes the 
provision for one of them excessively burdensome. 
 
The application of these pre-existing clauses in the contracts 
affected by the situation of COVID-19 should be analyzed on 
a case-by-case basis, because considering their wording their 
effects may vary. Similarly, cases where such a clause is not 
included should be assessed, but that the implementation of 
the obligations is impossible or that it causes a substantial 
imbalance between the parties, owing to the unforeseeable 

and unavoidable circumstances caused by this pandemic. In 
applying the provisions of the Civil Code of the Dominican 
Republic, it follows that contracts must be fulfilled in good 
faith by the parties and that equity between them must 
always prevail. In this sense, it follows from these and other 
general principles of law that, when analyzing on a case-by-
case basis, solutions should be sought that distribute the risk 
of obligations equally, o way out of the burdens that each 
party may bear. 
 
It should also be considered that during this time contracts 
are still signed and contracting obligations, where the facts 
arising from COVID-19 would no longer be unpredictable, 
nor a fortuitous case, nor of force majeure, since at the time 
of negotiating and signing the contract, this situation was 
already a reality. Therefore, talking about inevitability and 
unpredictability would not be appropriate, so the clause to be 
included in these contracts should protect the parties from 
the occurrence of "relevant events". 
 
In negotiating a new contract, given the asymmetrical nature 
of contagion in the different countries of the world, and the 
containment measures taken by the governments, the parties 
must consider relevant and agree on the effects that these 
"significant events" may have on the contractual 
relationship. 
 
In a context such as the one described, characterized by great 
uncertainty, the parties must take steps to mitigate risks, 
manage the possible occurrence of "relevant events" and 
master the consequences. Therefore, the parties could, for 
example, agree on the contractually disciplined constitution 
of a "control unit" of "relevant events", in order to specifically 
assess the agreed effects on the contractual relationship. 
 
In this extremely complicated period not only at the national 
but global level, it is essential that the parties be able to 
maintain maximum control over the agreements they will 
enter into, in order to carry out mutually satisfying trade 
relations, cooperate in the care of mutual interests, regulate 
imbalance situations to keep the contract for as long as 
possible, and manage internally any critical problems. 
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